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No.                          
Vancouver Registry

IN THE SUPREME COURT OF BRITISH COLUMBIA

CITY OF VANCOUVER

Petitioner
- and -
MILLENNIUM SOUTHEAST FALSE CREEK PROPERTIES LTD.
Respondent
Action No.                          
Estate No.                          
IN THE SUPREME COURT OF BRITISH COLUMBIA

IN BANKRUPTCY AND INSOLVENCY

IN THE MATTER OF THE RECEIVERSHIP OF

MILLENNIUM SOUTHEAST FALSE CREEK PROPERTIES LTD.
PETITION TO THE COURT

This proceeding has been started by the petitioner for the relief set out in Part 1 below.

If you intend to respond to this petition, you or your lawyer must

(a)
file a response to petition in Form 67 in the above-named registry of this court within the time for response to petition described below, and

(b)
serve on the petitioner

(i)
2 copies of the filed response to petition, and

(ii)
2 copies of each filed affidavit on which you intend to rely at the hearing.

Orders, including orders granting the relief claimed, may be made against you, without any further notice to you, if you fail to file the response to petition within the time for response.

Time for Response to Petition

A response to petition must be filed and served on the petitioner,

(a)
if you reside anywhere within Canada, within 21 days after the date on which a copy of the filed petition was served on you,

(b)
if you reside in the United States of America, within 35 days after the date on which a copy of the filed petition was served on you,

(c)
if you reside elsewhere, within 49 days after the date on which a copy of the filed petition was served on you, or

(d)
if the time for response has been set by order of the court, within that time.

	 (1)
The address of the registry is:
	800 Smithe Street, Vancouver, BC 

	(2)
The ADDRESS FOR SERVICE of the petitioner is:
	c/o Farris, Vaughan, Wills & Murphy LLP
Barristers & Solicitors
2500 - 700 West Georgia Street
Vancouver, British Columbia  V7Y 1B3

	Fax number address for service (if any) of the petitioner
	604-661-9349

	E-mail address for service (if any) of the petitioner:
	

	(3)
The name and office address of the petitioner’s lawyer is:
	Farris, Vaughan, Wills & Murphy LLP
Barristers & Solicitors
2500 - 700 West Georgia Street
Vancouver, British Columbia  V7Y 1B3
Attention: David E. Gruber

	Fax number address for service  of the petitioner lawyer is:
	604-661-9349

	E-mail address for service (if any) of the petitioner:
	


Claim of the Petitioner

Part 1: ORDER(S) SOUGHT

1. Attached as Schedule “A”

Part 2: FACTUAL BASIS
PARTIES

1. The Petitioner, the City of Vancouver (the “City”) is a municipal corporation continued under the Vancouver Charter, S.B.C. 1953, c. 55, as amended.

2. The Respondent, Millennium Southeast False Creek Properties Ltd. (“Millennium Southeast”) is a corporation established pursuant to laws of British Columbia with its registered and records office at Suite 1500, 1040 West Georgia Street, Vancouver, BC.

3. Millennium Southeast is part of a group of companies headed by Millennium Development Corporation (“MDC”).  The principals and directing minds of MDC are Shahram Malekyazdi and Shahrokh Peter Malek (the “Maleks”).  Millennium Southeast is a wholly owned subsidiary of MDC.

BACKGROUND
4. In 2003, the City was selected by the International Olympic Committee to serve as the host city of the 2010 Olympic and Paralympic Winter Games (“2010 Winter Games”).

5. Pursuant to agreements between the City and the Vancouver Organizing Committee for the 2010 Winter Olympic and Paralympic Games (“VANOC”), an Olympic village was to be constructed on the City’s land in an area of Vancouver known as Southeast False Creek Area 2A (the “Land”).  

6. The permanent facilities for the Olympic village were completed in the fall of 2009, in time to be used as the Athletes Village for the 2010 Winter Games held in February and March, 2010.

7. As built, the Olympic village includes approximately 1.35 Million square feet of developed space in a dozen buildings; including:

(a) approximately 920,000 square feet (737 units) of “for sale” market residential condominiums and related parking facilities;

(b) approximately 90,000 square feet (119 units) of “for rent” market rental apartments and related parking facilities;

(c) approximately 220,000 square feet (252 units) of “for rent” non-market rental apartments and related parking facilities owned by the City;

(d) approximately 60,000 square feet of commercial space and related parking facilities; and

(e) a community centre facility of approximately 45,000 square feet owned by the City; and 

(f) related parking facilities

together with the associated roads, sidewalks, amenities and  public spaces

 (collectively referred to herein as “Olympic Village”)

8. In August 2005, the City issued a “request for expressions of interest” for the development and construction of the project that has become Olympic Village.  Five developer teams responded with expressions of interest. Four of the five were short-listed and went on to take part in the City’s “request for proposal” process beginning in December 2005.  Three of the four short-listed developer teams including MDC responded to the request for proposals.

9. The City selected the proposal of MDC in 2006 and then commenced negotiation with Millennium Southeast of the detailed agreements by which the Olympic Village would be constructed.

10. Those negotiations gave rise to a lease agreement made effective August 31, 2006 between the City and Millennium Southeast (the “Ground Lease”), by which Millennium Southeast agreed to lease the Land from the City during Olympic Village construction and to purchase the Land from the City.

11. Work on Olympic Village commenced in or about 2006.  The physical erection of the associated buildings began in or about the autumn of 2007 and is now complete subject to minor deficiencies.

12. Since around April 2010, Olympic Village has been divided, broadly speaking, into two parts:

(a) the “Developer’s Parcels” (marketed as “Millennium Water”) consisting of the “for sale” market residential condominium units, the “for rent” market rental apartments and the commercial space and the related parking facilities.  These Developer’s Parcels are and have at all material times been earmarked as market residential and commercial use and have been marketed by Millennium Southeast under the “Millennium Water” development banner; and 

(b) the “City’s Parcels”, consisting of non-market rental apartments and the community centre facility and the related parking spaces which remain with the City. 
13. Millennium Southeast entered into a series of purchase and sale agreements by which it agreed to transfer individual strata lots in the Developer’s Parcels to single-purpose development and sales corporations in exchange for an agreement that these corporations transfer proceeds of sale on individual strata lots to Millennium Southeast.  The development and sales corporations are as follows:

(a) Millennium Water (1661 Ontario St.) Development Corp., a British Columbia corporation

(b) Millennium Water (123 West 1st) Development Corp., a British Columbia corporation

(c) Millennium Water (181 West 1st) Development Corp., a British Columbia corporation

(d) Millennium Water (1633 Ontario St.) Development Corp., a British Columbia corporation

(e) Millennium Water (1625 Manitoba St.) Development Corp., a British Columbia corporation

(f) Millennium Water (181 Athlete’s Way) Development Corp., a British Columbia corporation; and

(g) Millennium Water (1616 Columbia St.) Development Corp., a British Columbia corporation.

(collectively, the “Salescos”)

14. The Salescos subsequently filed disclosure statements with the Superintendant of Real Estate under the Real Estate Development Marketing Act S.B.C. 2004, c. 42, as amended.

15. Millennium Southeast agreed to purchase the Developer’s Parcels from the City for a total of approximately $193 million (subsequently increased to $200,084,331.00 by virtue of the addition of a parcel and subject to adjustment for interest if not repaid by September 30, 2010) of which a deposit of $28,973,763 was paid to the City in or about September 2006.  The deposit is non-refundable except in limited and specific circumstances.

16. In 2007, Millennium Southeast obtained a construction loan (the “Construction Loan”) from Fortress Credit Corp. of New York.  Fortress Credit Corp. subsequently created Fortress Credit Co. L.L.C. (collectively “Fortress”), to facilitate the Construction Loan.  Fortress in turn acted from time to time as agent for other lenders that Fortress invited to participate in funding the Construction Loan.

17. In order to facilitate the financing of the Developer’s Parcels, and as a condition of the Construction Loan, Fortress required the City to enter into various agreements with Fortress and Millennium Southeast.  As a result, the City executed:

(h) a payment guarantee under which the City guaranteed the payment of obligations of Millennium Southeast under the Construction Loan as and when due, to a maximum liability equal to the sum of:

(i) $190 million; plus

(ii) interest at the rate provided for in the Construction Loan from the earlier of termination of the Ground Lease by the City or the maturity or acceleration of the Construction Loan under the Construction Loan; plus

(iii) the costs of enforcing the payment guarantee; 
(i) a completion guarantee under which the City guaranteed that:

(i)  
the Developer’s Parcels would be completed within the time limits set forth in the Construction Loan and in accordance with plans and specifications approved by Fortress, free and clear of liens; and 

(ii)  
all costs relating to the construction of the Developer’s Parcels (including any Balancing Payments) would be paid when due; 

(j) an agreement (the “Step-In Agreement”) by which the City:

(i) subordinated certain of its rights against Millennium Southeast to those of Fortress; and

(ii) received certain rights to enforce its security under the Ground Lease and assume or purchase the Construction Loan. 

18. The Developer’s Parcels were introduced to the public and purchasers in October 2007.  Between then and September, 2008, when sales stopped due to the world financial crises, Millennium Southeast entered into “pre-sales” agreements for the sale of approximately 266 of the condominium units within the Developer’s Parcels (the “Pre-Sale Agreements”).  Completion of these pre-sales were to occur in the summer of 2010, after the 2010 Winter Games.

19. By September 2008, Fortress determined that the costs to complete the Developer’s Parcels had exceeded the amount available to Millennium Southeast under the Construction Loan.   Millennium Southeast and MDC were unable to provide the additional funds required to fund the amount in excess of the amount available under the Construction Loan.

20. Accordingly, Fortress declared certain defaults had arisen under the Construction Loan and declined to make any further advances to Millennium Southeast.

21. By letter dated September 25, 2008, Millennium Southeast asked the City to provide further assistance: 

as part of a proposal by Fortress to restructure financing of the Developer’s Parcels; or, alternatively, by advancing the additional funds required in mid-October 2008 in order to pay the contractors and thereby continue the progress of construction of the Olympic Village without interruption.

22. By letter dated September 26, 2008, Fortress advised the City that:

(a) the amount then due to Fortress by Millennium Southeast was $317,423,812.99 to September 25, 2008 before accrued interest to that date of $858,513.06; and 

(b) defaults and Events of Default by Millennium Southeast existed under the Construction Loan.

23. Beginning on or about October 14, 2008, the City and Millennium Southeast entered into a series of agreements designed to facilitate the making of certain protective advances by the City to or on behalf of Millennium Southeast in order to protect the City’s interests in, and to progress the construction on, the Developer’s Parcels.  Those agreements included:

(a) an oversight agreement in order to permit the City to have more information regarding the day to day work on the Olympic Village (the “Oversight Agreement”); and 

(b) a joint and several demand debenture (the “Debenture”) granted by MDC and its other subsidiaries in favour of the City.  

24. The City made protective advances from October 2008 through February 2009.

25. In January 2009 negotiations took place between the City and Fortress with respect to the possible amendment to the terms of the Construction Loan and the guarantees of the City, or the possible purchase of the Construction Loan by the City.

26. An amendment to the Vancouver Charter was necessary for the City to obtain the authority to purchase the Construction Loan and to borrow the funds required to finance the completion of the Developer’s Parcels.  This amendment was passed by the Legislative Assembly of the Province of British Columbia on January 18, 2009 at a special, weekend sitting; and brought into force on that date.

27. The City purchased the Construction Loan from Fortress on February 18, 2009 and, thereafter continued to make advances to Millennium Southeast to pay for the costs of construction of the Developer’s Parcels.  Fortress assigned the security for the Construction Loan to the City.

28. After extensive negotiations, in September 2009, the City and Millennium Southeast entered into an amended and restated loan agreement in respect of the Construction Loan (the “City Loan Agreement”).

29. The agreements between the City and VANOC required the Olympic Village to be completed and delivered to VANOC for its exclusive use in respect of the 2010 Winter Games. Different parts of the Olympic Village were delivered to VANOC at different times in 2009 (the “Exclusive Olympic Use Period”), but VANOC was required to and did return every part of Olympic Village to Millennium Southeast by April 2010.
30. Under City Loan Agreement Millennium Southeast was required to make certain mandatory payments to reduce the balance of the City Loan Agreement by:

(a) $200 million on or before August 31, 2010; 

(b) and by a further $75 million by January 3, 2011; 

(c) and by a further $150 million by August 31, 2011; 

(d) and a further $75 million by January 2, 2012

31. On August 9, 2010, counsel for Millennium Southeast sent an email to the City which stated that Millennium Southeast would not be able to meet its obligation to make the payment of $200 million due on August 31, 2010.  

32. The parties were unable to reach an agreement on the terms of any extension to the August Payment, and by August 31, 2010 Millennium paid approximately $192 million of the required $200 million payment.  The City sent a letter to Millennium Southeast on September 3, 2010 noting that Millennium Southeast’s failure to pay the $200 million due on August 31, 2010 “together with other events that have occurred or exist”, is an “event of default” under the City Loan Agreement.

33. On September 9, 2010, the City declared the entire balance (including interest) under the Construction Loan due and owing.  The amount owing as at that date was $560,839,389.04 with interest accruing at a rate of $107,080.69 per day. 

34. On October 1, 2010, Millennium Southeast presented a proposal whereby a process would be undertaken to identify a plan that would represent an acceptable resolution of the obligations of Millennium Southeast, MDC and related entities and the Maleks.  Negotiations resulted in a term sheet for forbearance and postponement during that process, which were then negotiated into definitive agreements.

35. On or about October 18, 2010, Millennium Southeast and various other MDC entities and the Maleks entered into a Modification Agreement to Acknowledgement, Funding and Modification Agreement and to Oversight Agreement (the “Modification Agreement”) and a Postponement Agreement with the City (the “Postponement Agreement”).  The purpose of the Postponement Agreement was to facilitate a consensual restructuring during a Postponement Period which was to expire on or before November 5, 2010.  Section 6 of the Postponement Agreement provides:

6.
Enforcement Actions by Lender.  The Millennium Parties agree that following the end of the Postponement Period (whether by effluxion of time or declaration by the Lender pursuant to paragraph 5 hereof) the Loan Indebtedness and the Land Indebtedness are each due and payable in full without further act or declaration by or notice from the Lender and the Lender may proceed to enforce the Security and in respect thereof, the Millennium Parties unconditionally and irrevocably agree and consent to:


(a)
the immediate appointment by the Lender, at its sole and unfettered discretion, of an agent, Receiver or Receiver-Manager, over all or any part of the Collateral or the Charged Premises; and


(b)
in any proceedings commenced by the Lender to enforce the Security in respect of the Collateral:


(i)
an Order Nisi with the redemption amount to include the Indebtedness plus interest and all other Obligations;


(ii)
the appointment of Receiver or Receiver-Manager over all or any part of the Collateral or the Charged Premises before or during any redemption period; and



(iii)
an immediate Order for Conduct of Sale in favour of the Lender;


and acknowledge receipt of a Notice of Intention to Enforce Security under s. 244 of the Bankruptcy and Insolvency Act (Canada) in the form of Schedule E hereto and that such Notice is in the form required by such Act.

36. The Postponement Period ended on November 5, 2010 without any restructuring having been agreed to by the City and the Millennium Southeast and various other MDC entities or payment of the amount due under the City Loan Agreement (the “Loan Indebtedness”) or the balance payable for the purchase price of the Land (the “Land Indebtedness”).

37. On November 17, 2010, the parties entered into a term sheet under which Millennium Southeast consents to a Court-appointed receiver-manager in the form attached as Schedule “A”.
Part 3: LEGAL BASIS

1. Section 243(1) of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as amended.

2. Section 39 of the Law and Equity Act, R.S.B.C., 1996, c. 253, as amended.

3. Rules 2-1(1)(b) & (c), 8-5 and 16-1 of the Supreme Court Civil Rules.

4. The inherent jurisdiction of this Honourable Court.

5. Appointment of a receiver-manager is just and convenient in the circumstances.

Part 4: MATERIAL TO BE RELIED ON

1. Affidavit No. 1 of Penny Ballem, sworn November 17, 2010; 

2. Affidavit No. 2 of Penny Ballem, sworn November 17, 2010; and 

3. Such other material as counsel may advise and the Court permit.
The petitioner estimates that the hearing of the petition will take 30 minutes.

	Dated:   November 17, 2010
	
	

	
	
	Signature 

	
	
	 FORMCHECKBOX 

 Petitioner 

	
	
	 FORMCHECKBOX 

Lawyer for petitioner

	
	
	David E. Gruber


	To be completed by the court only:

Order made

(
in the terms requested in paragraphs             of Part 1 of this notice of application

(
with the following variations and additional terms:


[specify]



	Date:
	

	[dd/mmm/yyyy]
	
	Signature of

( Judge    ( Master
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